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benefits past normal retirement age. Thus,
for example, for an employee at age 68, the
plan provides a benefit of 1 percent of aver-
age annual compensation up to the integra-
tion level, plus 1.86 percent of average an-
nual compensation above the integration
level, for each year of service up to 35. The
plan violates this paragraph (f) because the
excess benefit provided for an employee after
normal retirement age is not provided on the
same terms as the base benefit, nor do the
terms used to determine the base benefit
produce a benefit of inherently equal or
greater value than the benefit that would be
produced under the terms used to determine
the excess benefit.

Example 6. Plan Q is an offset plan that
provides a normal retirement benefit of 2
percent of average annual compensation,
minus 0.65 percent of final average com-
pensation up to the offset level, for each year
of service up to 35. In accordance with para-
graph (e) of this section, the plan reduces the
offset percentage under the plan for early re-
tirement and provides a benefit at age 55 of
2 percent of average annual compensation,
minus 0.325 percent of final average com-
pensation up to the offset level, for each year
of service up to 35. However, the early retire-
ment benefit does not meet this paragraph
(f) because an employee’s gross benefit per-
centage is not reduced for early retirement.

Example 7. The facts are the same as in Ex-
ample 6 except that the plan reduces the
gross benefit percentage for early retirement
at age 55 to 1.675 percent. Because the gross
benefit percentage is reduced by 0.325 percent
(from 2.0 percent to 1.675 percent), the same
percentage point reduction made in the off-
set percentage (from 0.65 percent to 0.325 per-
cent), the early retirement benefit meets
this paragraph (f).

(g) No reductions in 0.75-percent factor
for ancillary benefits. For purposes of
applying the maximum excess allow-
ance or the maximum offset allowance
under paragraph (b)(2) or (3) of this sec-
tion, no reduction is made to the 0.75-
percent factor merely because the plan
provides disparity in qualified dis-
ability benefits (within the meaning of
section 411(a)(9)) or preretirement
death benefits and the relevant bene-
fits are payable before an employee’s
social security retirement age.

(h) Benefits attributable to employee
contributions not taken into account.
Benefits attributable to employee con-
tributions to a defined benefit plan are
not taken into account in determining
whether the disparity provided under a
defined benefit excess plan or an offset
plan exceeds the maximum permitted

disparity described in paragraph (b) of
this section. See § 1.401(a)(4)–6(b) for
methods of determining the employer-
provided benefit under a plan that in-
cludes employee contributions not al-
located to separate accounts (i.e., a
contributory DB plan), including
§ 1.401(a)(4)–6(b)(2)(iii)(B) for adjust-
ments to the base and excess benefit
percentages or the gross benefit per-
centage under a section 401(l) plan. If,
after adjustment, the employee’s base
benefit percentage or gross benefit per-
centage (whichever is applicable) is
less than zero, such percentage is
deemed to be zero for purposes of the
maximum excess allowance or max-
imum offset allowance under paragraph
(b)(2) or (3) of this section.

(i) Multiple integration levels [Re-
served]

(j) Additional rules. The Commissioner
may, in revenue rulings, notices or
other documents of general applica-
bility, prescribe additional rules as
may be necessary or appropriate to
carry out the purposes of this section,
including updated tables under para-
graphs (d) and (e) of this section pro-
viding for reductions in the 0.75-per-
cent factor in the maximum excess al-
lowance and in the maximum offset al-
lowance and rules in paragraph (h) of
this section for determining the por-
tion of an employee’s benefit attrib-
utable to employee contributions.

[T.D. 8359, 56 FR 47622, Sept. 19, 1991; 57 FR
10818, 10819, 10951, 10952, Mar. 31, 1992, as
amended by T.D. 8486, 58 FR 46832, Sept. 3,
1993]

§ 1.401(l)–4 Special rules for railroad
plans.

(a) In general. Section 401(l)(6) pro-
vides that, in the case of a plan main-
tained by a railroad employer that cov-
ers employees who are entitled to bene-
fits under the Railroad Retirement Act
of 1974, in determining whether such a
plan satisfies section 401(l), rules simi-
lar to the rules under section 401(l)
apply and such rules take into account
the employer-derived portion of tier 2
and supplemental annuity benefits pro-
vided under the railroad retirement
system. In general, for purposes of de-
termining whether a defined contribu-
tion plan or a defined benefit plan
maintained by a railroad employer and
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covering employees described in te pre-
ceding sentence, satisfies section 401(l),
the employer-derived portion of an em-
ployee’s tier 2 benefits and supple-
mentary annuity benefits under the
Railroad Retirement Act of 1974 are
treated as though such benefits were
provided by the railroad employer
under a qualified plan. Paragraph (b) of
this section contains rules for defined
contribution plans. Paragraph (c) of
this section contains rules for defined
benefit excess plans. Paragraph (d) of
this section contains rules for offset
plans. Paragraph (e) of this section
contains definitions and additional
rules of application.

(b) Defined contribution plans—(1) In
general. A defined contribution plan
maintained by a railroad employer sat-
isfies section 401(l) and § 1.401(l)–2 for a
plan year only if the plan satisfies
paragraph (b)(2) or (b)(3) of this section
for the plan year.

(2) Single integration level method—(i)
In general. A plan satisfies this para-
graph (b)(2) if—

(A) The plan specifies a single inte-
gration level for all employees that
does not exceed the railroad retirement
taxable wage base in effect as of the be-
ginning of the plan year,

(B) The plan uses the same base con-
tribution percentage and the same ex-
cess contribution percentage for all
employees, and

(C) The excess contribution percent-
age does not exceed the sum of 11.4 per-
centage points and the base contribu-
tion percentage.

(ii) Definitions. The following defini-
tions govern for purposes of this para-
graph (b)(2).

(A) Base contribution percentage
means the rate at which employer con-
tributions are allocated to the account
of an employee under the plan with re-
spect to the employee’s plan year com-
pensation at or below the railroad re-
tirement taxable wage base (expressed
as a percentage of such plan year com-
pensation).

(B) Excess contribution percentage
means the rate at which employer con-
tributions are allocated to the account
of an employee under the plan with re-
spect to the employee’s plan year com-
pensation above the railroad retire-
ment taxable wage base (expressed as a

percentage of such plan year compensa-
tion).

(3) Two integration level method—(i) In
general. A plan satisfies this paragraph
(b)(3) if—

(A) The plan specifies two integra-
tion levels for all employees, equal to
the railroad retirement taxable wage
base in effect as of the beginning of the
plan year and the taxable wage base in
effect as of the beginning of the plan
year, and

(B) The plan satisfies paragraphs
(b)(3) (ii) and (iii) of this section.

(ii) Total disparity requirement. A plan
satisfies this paragraph (b)(3)(ii) if—

(A) The plan uses the same base con-
tribution percentage and the same ex-
cess contribution percentage for all
employees, and

(B) The excess contribution percent-
age does not exceed the sum of 11.4 per-
centage points and the base contribu-
tion percentage.

(iii) Intermediate disparity requirement.
A plan satisfies this paragraph
(b)(3)(iii) if—

(A) The plan uses the same base con-
tribution percentage and the same in-
termediate contribution percentage for
all employees, and

(B) The intermediate contribution
percentage does not exceed the sum of
5.7 percentage points and the base con-
tribution percentage.

(iv) Definitions. The following defini-
tions govern for purposes of this para-
graph (b)(3).

(A) Base contribution percentage
means the rate at which employer con-
tributions are allocated to the account
of an employee under the plan with re-
spect to the employee’s plan year com-
pensation at or below the railroad re-
tirement taxable wage base (expressed
as a percentage of such plan year com-
pensation).

(B) Intermediate contribution percent-
age means the rate at which employer
contributions are allocated to the ac-
count of an employee under the plan
with respect to the employee’s plan
year compensation between the rail-
road retirement taxable wage base and
the taxable wage base (expressed as a
percentage of such plan year compensa-
tion).
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(C) Excess contribution percentage
means the rate at which employer con-
tributions are allocated to the account
of an employee under the plan with re-
spect to the employee’s plan year com-
pensation above the taxable wage base
(expressed as a percentage of such plan
year compensation).

(c) Defined benefit excess plans—(1) In
general. A defined benefit excess plan
maintained by a railroad employer sat-
isfies section 401(l) and § 1.401(l)–3 for a
plan year only if the plan satisfies
paragraph (c)(2) or (c)(3) of this section
for the plan year.

(2) Single integration level method—(i)
In general. A plan satisfies this para-
graph (c)(2) if—

(A) The plan specifies a single inte-
gration level for all employees that
does not exceed railroad retirement
covered compensation,

(B) The plan uses the same base ben-
efit percentage and the same excess
benefit percentage for all employees,
and

(C) The excess benefit percentage
does not exceed the lesser of—

(1) Two times the sum of 0.56 percent
and the base benefit percentage, or

(2) 0.56 percent plus the base benefit
percentage plus 0.75 percent.

(ii) Definitions. The following defini-
tions govern for purposes of this para-
graph (c)(2).

(A) Base benefit percentage means the
rate at which employer-provided bene-
fits are determined under the plan with
respect to an employee’s average an-
nual compensation at or below the em-
ployee’s railroad retirement covered
compensation (expressed as a percent-
age of such average annual compensa-
tion).

(B) Excess benefit percentage means
the rate at which employer-provided
benefits are determined under the plan
with respect to an employee’s average
annual compensation above the em-
ployee’s railroad retirement covered
compensation (expressed as a percent-
age of such average annual compensa-
tion).

(3) Two integration level method—(i) In
general. A plan satisfies this paragraph
(c)(3) for a plan year if—

(A) The plan specifies two integra-
tion levels for all employees, equal to
each employee’s railroad retirement

covered compensation and each em-
ployee’s covered compensation, and

(B) The plan satisfies paragraph (c)(3)
(ii) and (iii) of this section.

(ii) Employee with lower covered com-
pensation. A plan satisfies this para-
graph (c)(3)(ii) if, with respect to each
employee whose lower integration level
is the employee’s covered compensa-
tion—

(A) The plan uses the same base ben-
efit percentage and the same inter-
mediate benefit percentage for all em-
ployees,

(B) The intermediate benefit percent-
age does not exceed the base benefit
percentage by more than the lesser of
0.75 percent or the base benefit percent-
age,

(C) The plan uses the same inter-
mediate benefit percentage and the
same excess benefit percentage for all
employees, and

(D) The excess benefit percentage
does not exceed the intermediate ben-
efit percentage by more than 0.56 per-
cent.

(iii) Employee with lower railroad re-
tirement covered compensation. A plan
satisfies this paragraph (c)(3)(iii) if,
with respect to each employee whose
lower integration level is the employ-
ee’s railroad retirement covered com-
pensation—

(A) The plan uses the same base ben-
efit percentage and the same excess
benefit percentage for all employees,

(B) The excess benefit percentage
does not exceed the lesser of—

(1) Two times the sum of 0.56 percent
and the base benefit percentage, or

(2) The sum of 0.56 percent plus the
base benefit percentage plus 0.75 per-
cent,

(C) The plan uses the same the base
benefit percentage and the same inter-
mediate benefit percentage for all em-
ployees, and

(D) The intermediate benefit percent-
age does not exceed the sum of 0.56 per-
cent plus the base benefit percentage.

(iv) Definitions. The following defini-
tions govern for purposes of this para-
graph (c)(3).

(A) Base benefit percentage means the
rate at which employer-provided bene-
fits are determined under the plan with
respect to an employee’s average an-
nual compensation at or below the
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lower integration level specified in the
plan (expressed as a percentage of such
average annual compensation).

(B) Intermediate benefit percentage
means the rate at which employer-pro-
vided benefits are determined under
the plan with respect to an employee’s
average annual compensation between
the lower and higher integration levels
specified in the plan (expressed as a
percentage of such average annual
compensation).

(C) Excess benefit percentage means
the rate at which employer-provided
benefits are determined under the plan
with respect to an employee’s average
annual compensation above the higher
integration level specified in the plan
(expressed as a percentage of such aver-
age annual compensation).

(d) Offset plans—(1) In general. An off-
set plan maintained by a railroad em-
ployer satisfies section 401(l) and
§ 1.401(l)–3 for a plan year only if—

(i) The plan satisfies § 1.401(l)–3 for
the plan year without regard to the off-
set for the employer-derived portion of
tier 2 and supplementary annuity bene-
fits provided under the railroad retire-
ment system, and

(ii) The offset for the employer-de-
rived portion of tier 2 and supple-
mentary annuity benefits provided
under the railroad retirement system
does not exceed the maximum tier 2
and supplementary annuity offset al-
lowance.

(2) Maximum tier 2 and supplementary
annuity offset allowance. For purposes
of paragraph (d)(1) of this section, the
maximum tier 2 and supplementary an-
nuity offset allowance for a plan year
is equal to 0.56 percent of the employ-
ee’s railroad retirement covered com-
pensation for the plan year.

(e) Additional rules—(1) Definitions.
The following definitions govern for
purposes of this section.

(i) Railroad retirement taxable wage
base means the applicable base, as de-
termined under section 3231(e)(2)B)(ii),
for purposes of the tax under section
3221(b) (the tier 2 tax).

(ii) Railroad retirement covered com-
pensation for an employee means 12
multiplied by the average of the 60
highest monthly railroad retirement
taxable wage bases in effect for the em-
ployee’s period of employment. The

monthly railroad retirement taxable
wage base is determined by dividing
the railroad retirement taxable wage
base for the calendar year in which the
month occurs by 12. An employee’s
railroad retirement covered compensa-
tion for the plan year is determined as
of the beginning of the plan year. A
plan must provide that an employee’s
railroad retirement covered compensa-
tion is automatically adjusted for each
plan year. See § 1.401(l)–1(b) for rules re-
lating to prohibited decreases in an
employee’s accrued benefit within the
meaning of section 411(d)(6) or section
411(b)(1)(G).

(2) Adjustments to 0.75-percent factor.
The 0.75-percent factor in the max-
imum excess allowance and in the max-
imum offset allowance is subject to the
reductions prescribed in § 1.401(l)–3 (d)
and (e), except that in the case of an
employee with at least 30 years of serv-
ice with a railroad employer, the fol-
lowing tables are substituted for Ta-
bles I through III contained in § 1.401(l)–
3(e)(3).

TABLE I
[Social security retirement age 67]

Age at which benefits com-
mence

Annual factor in maximum
excess allowance and max-
imum offset allowance (per-

cent)

66 0.750
65 0.750
64 0.750
63 0.750
62 0.750
61 0.525
60 0.525
59 0.508
58 0.490
57 0.472
56 0.433
55 0.398

TABLE II
[Social security retirement age 66]

Age at which benefits com-
mence

Annual factor in maximum
excess allowance and max-
imum offset allowance (per-

cent)

65 0.750
64 0.750
63 0.750
62 0.750
61 0.563
60 0.563
59 0.544
58 0.525
57 0.506
56 0.488
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TABLE II—Continued
[Social security retirement age 66]

Age at which benefits com-
mence

Annual factor in maximum
excess allowance and max-
imum offset allowance (per-

cent)

55 0.447

TABLE III
[Social security retirement age 65]

Age at which benefits com-
mence

Annual factor in maximum
excess allowance and max-
imum offset allowance (per-

cent)

64 0.750
63 0.750
62 0.750
61 0.600
60 0.600
59 0.580
58 0.560
57 0.540
56 0.520
55 0.500

(3) Adjustments to 0.56-percent factor.
The 0.56-percent factor for defined ben-
efit excess plans and offset plans under
paragraphs (c) and (d) of this section
respectively is subject to the reduc-
tions prescribed in § 1.401(l)–3 (d) and
(e), except that, for purposes of apply-
ing this paragraph (e)(3)—

(i) ‘‘Railroad retirement covered
compensation’’ is substituted for ‘‘cov-
ered compensation’’ in § 1.401(l)–3(d),

(ii) The reductions under § 1.401(l)–
3(d) are made by multiplying the 0.56-
percent factor by the ratio of the appli-
cable factor from the table in § 1.401(l)–
(3)(d)(9)(iv)(A) to 0.75, and

(iii) The following tables are sub-
stituted for Tables I through III set
forth in § 1.401(l)–3(e)(3).

(A) Tables applicable to 0.56% factor
for employees covered by tier 2 of rail-
road retirement with 30 or more years
of railroad service.

TABLE I
[Social security retirement age 67]

Age at which benefits com-
mence

Annual factor in maximum
excess allowance and max-
imum offset allowance (per-

cent)

66 0.560
65 0.560
64 0.560
63 0.560
62 0.560
61 0.560
60 0.560
59 0.541

TABLE I—Continued
[Social security retirement age 67]

Age at which benefits com-
mence

Annual factor in maximum
excess allowance and max-
imum offset allowance (per-

cent)

58 0.523
57 0.504
56 0.462
55 0.425

TABLE II
[Social security retirement age 66]

Age at which benefits com-
mence

Annual factor in maximum
excess allowance and max-
imum offset allowance (per-

cent)

65 0.560
64 0.560
63 0.560
62 0.560
61 0.560
60 0.560
59 0.541
58 0.523
57 0.504
56 0.485
55 0.445

TABLE III
[Social security retirement age 65]

Age at which benefits com-
mence

Annual factor in maximum
excess allowance and max-
imum offset allowance (per-

cent)

64 0.560
63 0.560
62 0.560
61 0.560
60 0.560
59 0.541
58 0.523
57 0.504
56 0.485
55 0.467

(B) Tables applicable to 0.56% factor
for employees covered by tier 2 of rail-
road retirement with less than 30 years
of railroad service.

TABLE I
[Social security retirement age 67]

Age at which benefits com-
mence

Annual factor in maximum
excess allowance and max-
imum offset allowance (per-

cent)

66 0.523
65 0.485
64 0.448
63 0.420
62 0.392
61 0.379
60 0.366
59 0.353
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TABLE I—Continued
[Social security retirement age 67]

Age at which benefits com-
mence

Annual factor in maximum
excess allowance and max-
imum offset allowance (per-

cent)

58 0.340
57 0.327
56 0.300
55 0.275

TABLE II
[Social security retirement age 66]

Age at which benefits com-
mence

Annual factor in maximum
excess allowance and max-
imum offset allowance (per-

cent)

65 0.523
64 0.485
63 0.448
62 0.420
61 0.392
60 0.378
59 0.364
58 0.350
57 0.336
56 0.322
55 0.295

TABLE III
[Social security retirement age 65]

Age at which benefits com-
mence

Annual factor in maximum
excess allowance and max-
imum offset allowance (per-

cent)

64 0.523
63 0.485
62 0.448
61 0.418
60 0.388
59 0.373
58 0.358
57 0.343
56 0.329
55 0.314

(4) Overall permitted disparity. The
overall permitted disparity rules of
§ 1.401(l)–5 apply to employees who ben-
efit under a plan maintained by a rail-
road employer.

[T.D. 8359, 56 FR 47632, Sept. 19, 1991; 57 FR
10819, 10952, Mar. 31, 1992]

§ 1.401(l)–5 Overall permitted disparity
limits.

(a) Introduction—(1) In general. The
maximum excess allowance and max-
imum offset allowance limit the dis-
parity that can be provided under a
plan for a plan year. The overall per-
mitted disparity rules apply to limit
the disparity provided for a plan year if

an employee benefits under more than
one plan maintained by the employer
(the ‘‘annual overall permitted dis-
parity limit’’) and to limit the dis-
parity provided for an employee’s total
years of service, either in a single plan
or in more than one plan of the em-
ployer (the ‘‘cumulative overall per-
mitted disparity limit’’). The overall
permitted disparity rules take into ac-
count the disparity provided under a
section 401(l) plan and the permitted
disparity imputed under a plan that
satisfies section 401(a)(4) by relying on
§ 1.401(a)(4)–7. A plan that is not a sec-
tion 401(l) plan is generally deemed to
impute permitted disparity under
§ 1.401(a)(4)–7 unless established other-
wise. Paragraph (b) of this section pro-
vides rules on the annual overall per-
mitted disparity limit. Paragraph (c) of
this section provides rules on the cu-
mulative overall permitted disparity
limit.

(2) Plan requirements. In order to sat-
isfy section 401(l), a plan must provide
that the overall permitted disparity
limits may not be exceeded and must
specify how employer-provided con-
tributions or benefits under the plan
are adjusted, if necessary, to satisfy
the overall permitted disparity limits.
Any adjustments made to satisfy the
overall permitted disparity limits must
be made in a uniform manner for all
employees.

(3) Plans taken into account. For pur-
poses of this section, all plans of the
employer are taken into account. In
addition, all plans of any other em-
ployer are taken into account for all
periods of service with the other em-
ployer for which the employee receives
credit for purposes of benefit accrual
under any plan of the current em-
ployer.

(b) Annual overall permitted disparity
limit—(1) In general. If, in the plan
year, an employee benefits under more
than one plan, the annual overall per-
mitted disparity limit is satisfied only
if the employee’s total annual dis-
parity fraction, as defined in paragraph
(b)(2) of this section, does not exceed
one. Paragraphs (b)(3) through (b)(8) of
this section explain the determination
of an employee’s annual disparity frac-
tions. Paragraph (b)(9) of this section
provides examples.
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